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IN THE COURT OF COMMON PLEAS OF 
NORTHAMPTON COUNTY, PENNSYLVANIA 

CIVIL DIVISION 
 

TEAM CAPITAL BANK, ) 
 Plaintiff ) No. C-48-CV-2009-6295 

   ) 

  v. ) 
   ) 

HUSKY PROPERTIES, INC., ) 
BENN BETH, INC., ) 

JAMIE J. SMITH and ) 
STEPHEN F. FERRETTI, ) 

 Defendants ) 
 

ORDER OF COURT 
 

 AND NOW, this 8th day of April, 2010, the defendants’ Petition to Strike 

or Open Judgment is hereby DENIED. 

STATEMENT OF REASONS 

 
 This matter is before the Court on the defendants’ petition to strike or 

open a judgment confessed against the defendants in this Court on July 22, 

2009 in the amount of $2,190,853.38.  The judgment was entered as a 

result of a default on a promissory note (“Note”) executed by defendant, 
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Husky Properties, Inc.1  See Compl. in Confession of J., Ex. A.  Each of the 

remaining defendants signed a Commercial Guaranty, guaranteeing payment 

of the Note by Husky Properties, Inc.  See Compl. in Confession of J., Ex. B.   

Upon the filing of the defendants’ petition, a rule to show cause was 

issued upon the plaintiff on July 22, 2009.  The parties have submitted 

documentary evidence, deposition testimony, and briefs to this Court, and 

the matter is now ready for disposition. 

 Defendants Jamie J. Smith and Stephen F. Ferretti, acting through the 

corporate entities of defendants Benn Beth, Inc. and Husky Properties, Inc., 

opened a Bennigan’s restaurant in Bethlehem in November 2003.  Dep. of 

Stephen J. Ferretti at 5-6.  Smith and Ferretti initially funded the business 

with a loan in excess of two million dollars from Lafayette Ambassador Bank 

(“Lafayette”).  Id. at 8.  The defendants maintain that their relationship with 

Lafayette was primarily a function of their close relationship with its loan 

officer, Robert Price.  Id. at 9-10.  When Mr. Price left Lafayette to join 

plaintiff Team Capital Bank, the defendants followed him, procuring the loan 

in question to replace their original business loan from Lafayette.  Id. at 9-

12. 

                                                 
1  The original note secured repayment of a loan in the amount of $2,225,000.00.  At 

the time that judgment was confessed, the principal balance remaining was $2,123.562.16, 

to which was added $48,894.82 in interest, $7,145.15 in late fees, $11,213.00 in attorney’s 

fees, and $38.25 in court costs.  See Confession of J.   
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The restaurant eventually hit difficult times and the defendants 

defaulted on the Note, resulting in the judgment in question.2  The 

defendants have petitioned this Court to either strike or open the judgment 

entered against them.   

Striking a judgment and opening a judgment are two alternative forms 

of relief intended to remedy different alleged defects in a confession of 

judgment proceeding.  See Pa.R.C.P. No. 2959.  Accordingly, these forms of 

relief have distinct methods of analysis. 

 A petition to strike off the judgment reaches defects 
apparent on the face of the record, while a petition to open the 

judgment offers to show that the defendant can prove a defense 
to all or part of the plaintiff’s claim.  When an alleged defect in 

the judgment entered by confession is based upon a matter 
outside the record, the proper approach is to seek to have the 

court open the judgment.  Proceedings to open a judgment 
involve equitable principles, and only those judgments which 

warrant equitable interference will be opened. 
 

Manor Bldg. Corp. v. Manor Complex Associates, Ltd., 645 A.2d 843, 845 n.2 

(Pa. Super. 1994) (citations omitted). 

A motion to strike a judgment operates as a demurrer to 

the record and will only be granted if a fatal defect or irregularity 
appears on the face of the record or judgment.  The defect which 

is a matter of record or which appears from the face of the 
judgment must be alleged in the application.  Further, being in 

derogation of important rights on behalf of the debtor, any 

                                                 
2 The restaurant was originally a franchise of a national chain, Bennigan’s Grill and 

Tavern, an Irish themed casual dining establishment.  Dep. of Stephen J. Ferretti at 6.  The 

defendants’ business suffered when the franchisor declared bankruptcy.  Id. at 21.  The 

defendants eventually re-named the business Paddy’s Steak and Seafood.  Id. at 23.  

However, the business could not recover, and shortly after re-opening, the defendants were 

forced to close permanently.  Id. at 40.  The establishment was eventually listed for sale for 

$3,400,000.00.  Id. at 36. 
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ambiguity in the warrant of attorney authorizing confession of 

judgment must be resolved against the party in whose favor the 
warrant is given.  

 
A judgment entered by confession must be self-sustaining 

and may not be entered when the court must consider matters 
outside the instrument in order to support the judgment.  When 

a proceeding to confess judgment is instituted by complaint, the 
complaint and confession of judgment clause must be read 

together to determine whether there are defects on the face of 
the record.  The facts averred in the complaint are to be taken 

as true; if the factual averments are disputed, the remedy is by 
a proceeding to open the judgment and not by a motion to 

strike. 
    

Id. at 846. (citations and quotation omitted). 

Petition to Strike 

 In their petition to strike, the defendants allege that the judgment is 

defective on its face.  Specifically, the defendants argue that the warrants of 

attorney within the guaranties only authorize confession of judgment “after 

the amounts due hereunder become due.”  Defs.’ Brief in Support of Pet. to 

Strike or Open J. at 5.  The defendants argue that the plaintiff’s complaint 

makes no mention of the plaintiff having accelerated the loan or having 

provided the defendants with notice of such an acceleration.  Thus, 

according to the defendants, “[t]he warrant of attorney in each of the 

[Guaranties] states a condition precedent which has not been satisfied.”  

Pet. to Strike or Open J. ¶ 19.  We disagree. 

Neither the Note nor the Guaranties require the plaintiff to accelerate 

the loan or provide such notice of acceleration to the defendants prior to 
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enforcement.  On the contrary, the Note expressly states that “Borrower and 

any other person who signs, guarantees or endorses this Note, to the extent 

allowed by law, waive presentment, demand for payment, and notice of 

dishonor.”  Compl. in Confession of J., Ex. A (section heading titled “General 

Provisions”).  The only condition precedent to the confession of judgment 

required by the Note is that the borrower be in default.  Compl. in 

Confession of J., Ex. A (section titled “Confession of Judgment”).  The Note 

defines “default” as including “payment default,” which is defined as 

“Borrower fail[ing] to make any payment when due under this Note.”  

Compl. in Confession of J., Ex. A, at 1.  The guaranties state that the 

guarantors “absolutely and unconditionally [guarantee] full and punctual 

payment and satisfaction of the indebtedness of Borrower to Lender” and 

authorize confession of judgment “after the amounts hereunder become 

due.”  Compl. in Confession of J., Ex. B.  In its complaint, the plaintiff 

alleged that the defendants were “in default of the Note due to Defendants’ 

failure to make payment of its liabilities to the Plaintiff since March 18, 2009, 

despite demand.”  For all of the above reasons, the Note and the Guaranties 

clearly authorized confession of judgment against the various defendants in 

this case, and there are no fatal defects or irregularities on the face of the 

record or judgment.  Thus, the defendants’ petition to strike is without 

merit. 
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Petition to Open Judgment 

The defendants also ask this Court to open the judgment.  When a 

petitioner raises a defense beyond the record, the proper action is a petition 

to open.   

A petition to open a confessed judgment is an appeal to the 

equitable powers of the court.  It is well settled that in order to 
obtain relief, a party must act promptly, allege a meritorious 

defense, and present sufficient evidence of that defense to 
require submission of the issues to a jury. 

 
Homart Development Co. v. Sgrenci, 662 A.2d 1092, 1097 (Pa. Super. 

1995); see also Pa.R.C.P. No. 2959(e).  A timely petition to open will be 

granted if a defendant presents to the court “clear, direct, precise and 

believable evidence of a meritorious defense, sufficient to raise a jury 

question.”  Germantown Savings Bank v. Talacki, 657 A.2d 1285, 1289 (Pa. 

Super. 1995).  “The petitioning party has the burden of producing sufficient 

evidence to substantiate its alleged defenses.”  Bell Federal Savings and 

Loan Ass’n of Bellevue v. Laura Lanes, Inc., 435 A.2d 1285, 1286-87 (Pa. 

Super. 1981). 

 The defendants put forth a litany of reasons why the judgment should 

be opened in this case.  However, the list can be distilled to two categories 

of complaints:  (1) the plaintiff’s refusal to grant subsequent loans—either at 

all or on terms requested by the defendants; and (2) the plaintiff’s refusal to 

clear numerous overdrawn checks and/or its denial of further 
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accommodations to enable the defendants to sell the business.3  See Pet. to 

Strike or Open J. ¶¶ 22-32(c).  However, neither of these complaints fails to 

raise an issue of fact that undermines the validity of the plaintiff’s confession 

of judgment. 

 Pennsylvania courts have long held that a lender’s denial of a 

subsequent loan is not a valid defense warranting the opening of a confessed 

judgment resulting from a default on the original loan.  See Fidelity Bank v. 

Act of America, Inc., 392 A.2d 784, 785-86 (Pa. Super. 1978) (citing Pollard 

& Brant, Inc. v. Stein, 81 Pa. Super. 374, 376-377 (1923)).  This is true 

even if the lender orally promised the second loan in conjunction with the 

first.  Id.  The only exception to this rule is when the promise of an 

additional loan is “so involved in the consideration of the first loan as to be 

part of the same transaction.”  Id. at 786.  The defendants’ own brief states 

that the discussions for the subsequent loan, specifically a line of credit, 

“began as early as the Loan closing in July . . . 2006.”  Defs.’ Brief in 

Support of Pet. to Strike or Open J. at 11.  If discussions for a line of credit 

were merely beginning at the closing of the instant loan, it is impossible for 

such alleged promises to be a part of the original transaction.  Therefore, the 

                                                 
3  The defendants’ brief in support of the petition sets up two categories under the 

heading of “Meritorious Defenses of all Defendants,” specifically “Plaintiff’s fraudulent and/or 

negligent misrepresentations” and “Bank’s Breach of implied duty of fair dealing and 

fiduciary duty to Borrowers.”  Defs.’ Brief in Support of Pet. to Strike or Open J. at 9, 18. 
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defendants’ allegations regarding promises for future loans are not valid 

grounds for opening the judgment in this case. 

 The defendants also allege that the plaintiff failed to act in good faith 

in dealing with the defendants by failing to clear overdrawn checks issued by 

defendants, refusing subsequent loan requests, offering loan terms the 

defendants deemed unacceptable, or denying accommodations to allow 

defendants to sell the business.  We note, however, that Pennsylvania courts 

have held that a bank’s negotiation of favorable loan terms, subsequent 

enforcement of those terms, refusal to lend additional funds, or immediate 

collection from a guarantor does not constitute bad faith.  See Creeger Brick 

and Bldg. Supply Inc. v. Mid-State Bank and Trust Co., 560 A.2d 151, 154 

(Pa. Super. 1989); see also Cable & Associates Ins. Agency, Inc. v. 

Commercial Nat. Bank of Pennsylvania, 875 A.2d 361, 364 (Pa. Super. 

2005). 

The allegations submitted by the defendants as proof of the plaintiff’s 

misrepresentations or bad faith are remarkably similar to those in Creeger.  

In that case, Creeger Brick and Building Supply Inc. (“Creeger”) had 

obtained a loan from a bank to rehabilitate a brick manufacturing plant.  

Delays in construction caused Creeger to run out of funds and the business 

requested a line of credit, which the bank refused.  The bank’s refusal to 

accommodate resulted in Creeger’s ultimate business failure.  Nevertheless, 

the court in that case found that a “lending institution does not violate a 
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separate duty of good faith by adhering to its legal and contractual rights as 

a creditor.”  Id. at 154.  The court also held that banks are not required to 

delay recovery of collateral under a loan in order to allow the borrower an 

opportunity to remedy the loan.  Id. 

Pennsylvania courts simply have not held that a bank’s enforcement of 

lending terms constitutes bad faith—and we shall not be the first.  The 

plaintiff’s actions, even reading all of the allegations in favor of the 

defendants, do not raise a meritorious defense to the confession of judgment 

at issue.  Instead, they merely represent the plaintiff enforcing the 

bargained-for terms of its agreement with the defendants or choosing the 

terms upon which it would lend any additional funds.  For all of the above 

reasons, the defendants have failed to point to any legitimate defense to this 

particular confession of judgment.4  Accordingly, the defendants’ petition to 

open is without merit. 

    BY THE COURT: 
         

         

    _______________________ 
    ANTHONY S. BELTRAMI, J. 

 

                                                 
4  The defendants also raise, as grounds for opening the judgment, the “failure of 

condition precedent” argument also raised as grounds for striking the judgment.  See Defs.’ 

Brief in Support of Pet. to Strike or Open J. at 8.  For the reasons outlined above in rejecting 

this argument as grounds for striking the judgment, we also reject this argument as 

grounds for opening the judgment. 
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